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Executive Summary

Do criminals go free, because police officers blunder? This two-part publication discusses the effect of exclusionary rules in different criminal justice systems. It is based on the findings of a research project in comparative law with a focus on the question: Can a fair trial be secured through the exclusion of evidence in criminal proceedings? Part I shall cover the legal framework in seven countries: Germany, England, Switzerland, China, Taiwan, Singapore and the U.S. (for details see infra B.). Part II is dedicated to selected issues that have been identified as crucial points for an efficient implementation of exclusionary rules (for details see infra C.) The book chapters shall be co-authored by one scholar from a civil law and common law jurisdiction, respectively, and highlight the delicate dilemma of excluding conceivably valuable information from a criminal trial (for the list of book chapters see infra C.2.).
The editors and authors are distinguished scholars of criminal procedure in their home countries with a broad background in legal comparison and include two young scholars (for the list see infra D.). The publication is planned for the end of 2017 (see infra E.).
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A. Basics 

I. Background Information

The criminal process is characterized by conflicting interests. One the one hand, there is the need to ensure comprehensive fact-finding; on the other hand, individual rights, especially those of defendants, need to be safeguarded. In all criminal justice systems, there exists a strong public interest in determining the truth, because it is only on the basis of “true” facts that a court can decide whether the suspect is guilty or innocent. The interest in finding the truth has led to procedural rules that expose suspects and witnesses to coercive measures, which frequently interfere with individual rights. 
Nonetheless, respect for individual rights must not cease when the bearer of those rights is suspected of having committed a criminal offence or is needed as a witness. In the context of the criminal process, individual rights typically include the right to have one’s dignity respected, not to be subjected to physical force and torture, not to be forced to incriminate oneself, and to have the privacy of one’s home and intimate sphere respected. Since these rights, in particular, tend to inhibit the authorities’ fact finding agenda, there is an ever-present risk that individual rights that inhibit this pursuit will be disregarded. Therefore, preventing violations of procedural safeguards remains a challenge for the law and criminal procedure practice worldwide. The means of preventing violations, however, are limited: The most promising means for obviating individual rights violations appears to be the exclusion of illegally obtained evidence from trial. The rationale behind so-called exclusionary rules is the expectation that law enforcement officers will refrain from employing methods of evidence-gathering that infringe individual rights if they know that the physical or testimonial evidence obtained in such a manner will not be admissible as evidence at trial. 

Based on the hypothesis that the exclusion of evidence obtained by illegal means is an effective tool for safeguarding individual rights in criminal proceedings, the core question is: How can criminal procedure law ensure respect for relevant individual rights in the criminal process, and what role does the exclusion of illegally obtained evidence play in this regard? In order to answer this question in a context that reaches beyond central Europe, we wanted to enlarge our legal and cultural basis and therefore look at three European (Switzerland, Germany, England) and three Asian (People’s Republic of China [PRC], Taiwan/Republic of China [ROC], Singapore) jurisdictions as well as the U.S. legal system as reference points for our inquiry. The aim of our study is not to find a single universally applicable model of individual rights protection, but to determine features of the criminal process that are conducive to enhancing respect for human rights in different legal and cultural environments.
II. Hypothesis of the Research Project: Exclusionary Rules Significantly Contribute to the Protection of Human Rights

After World War II, there has been noticeable growth regarding the prominence of human rights in criminal justice systems around the world. The right to preserve one’s human dignity and privacy, to be free from physical coercion and torture, and the right not to incriminate oneself are of the greatest importance in the criminal process. At the same time, these human rights are most at risk because they typically conflict with law enforcement authorities’ vital interest in obtaining information on criminal offences that have come to their attention, and suspects and witnesses are the most promising sources of such information. For that reason, human rights need special protection in the criminal process.
Our project starts with the hypothesis that the best way of providing such protection is the exclusion of evidence obtained by a violation of a procedural right. This hypothesis will be tested by analysing exclusionary rules and – as far as possible – their practical application in different legal and cultural contexts. It is our goal to determine whether, and under what circumstances, the existence and application of exclusionary rules are an effective means to implement human rights in the criminal process. In order to test our hypothesis, we need to take into account whether, and under what conditions, a given legal system recognizes exclusionary rules, what additional or alternative ways the system may provide of holding the parties in charge accountable, who may challenge the admission of evidence and at what stages of the proceedings this may take place, and what role defence lawyers can play in this regard. It is also of interest to what extent and by which means a system separates judicial and executive powers in the context of the criminal process.  
III. Context: Concepts of Individual and especially Human Rights 

Starting with the adoption of the “Déclaration des droits de l’homme et du citoyen” by the leaders of the French Revolution at the end of the 18th century, the concept of human rights has generated a sense of identity among European countries.
 In North America, libertarian ideals and the notion of natural rights led to the independence movement, culminating with the adoption of the United States Constitution and its amendments, forming the Bill of Rights. Based on the philosophical views of the Enlightenment and the idealism of the early 19th century, the common Western concept of human rights has emphasized the applicability of such rights to every human being, regardless of the positive laws of the person’s state of residence. 
Nonetheless, East Asian countries have not yet developed a similar understanding of basic individual human rights. Based, amongst other things, on Confucian traditions of thinking, the emphasis has often been on the collective (family and state) rather than the autonomy and rights of the individual. In the past, Chinese politicians have in fact denounced the Western concept of protecting human rights as an ideological tool for justifying intervention in the internal affairs of East Asian countries.
 In the PRC, the traditional priority of collective interests was re-enforced by the influence of Marxist political thought, which likewise de-emphasized the importance of individual interests in comparison with those of the collective.
 Empirical research suggests that the Chinese public still shares this view,
 and even in an arguably non-Socialist country, such as Singapore, former Prime Minister Lee Kuan Yew proclaimed the importance of East Asian values, which include the notion that the individual cannot claim individual rights separate from the family, which in turn is an integral part of “society”.

This difference between East and West in the understanding of individual rights, and in particular human rights has long been observed and widely accepted by legal scholars.
 In recent years, however, there has been a pronounced trend toward a universalization of certain human rights discourses and globally recognized standards for the protection of human rights.

Many Asian states, including the PRC, have joined major international human rights treaties, such as the International Covenant on Civil and Political Rights (ICCPR) which, inter alia, grants particular procedural rights in criminal proceedings. The Member States of ASEAN (the Association of Southeast Asian Nations) concluded a regional human rights instrument in 2012.
 As a consequence of the growing prominence of human rights, the domestic laws of relevant states, including Vietnam
 and the ROC,
 have been amended to expressly guarantee such entitlements. The PRC signed the ICCPR but has neither ratified the Covenant nor incorporated it into national law. After long debate, Art. 33 para. 3 of the PRC Constitution was amended in 2004 to read that “the State respects and protects human rights”. In 2012, a similar reference to “respect and protection of human rights” was inserted in Art. 2 of the PRC Criminal Procedure Code (PRC-CCP) as one of the purposes of the newly revised Code.
Even though these changes to the written laws may not have much of an immediate impact on the reality of law enforcement in the PRC, they represent a major shift towards an official recognition of individual human rights. They may signify a reversal of the earlier insistence on the sufficiency of “Eastern values”, which accord only a limited priority to individual rights.
IV. The Protection of Individual Rights and Human Rights in the Criminal Process
The criminal process is generally characterized by a conflict between the state’s interest in determining the facts relevant to the suspect’s guilt and potential sentencing, and the suspect’s (and possibly other individuals’) interest in maintaining privacy and avoiding conviction. The state’s interest in finding the truth has led to the adoption of procedural rules that expose suspects and witnesses to coercive measures, and in some jurisdictions, they are under a legal obligation to speak the truth when questioned. The recognition of human rights on the part of suspects and witnesses, most prominently the right to refrain from active cooperation where there is a risk of self-incrimination, clearly conflicts with the state’s interest in making a factual finding. A real risk, therefore, exists that state agents will fail to respect individual human rights where doing so would inhibit their “search for the truth”. Preventing human rights violations in the context of the criminal process thus presents a continuous challenge for the law and criminal procedure practice. The means available for preventing human rights violations are, however, limited: Legal prohibitions of torture and other human rights violations, as well as criminal sanctions and disciplinary measures imposed on offending law enforcement officers, may help but often are not practically effective because of problems of proof and enforcement. The same is true for granting civil damages to persons whose human rights have been violated. 

A more promising means of preventing human rights violations is the exclusion of illegally obtained evidence from the criminal trial. If, for example, a police officer has employed unlawful coercion against a suspect and has thereby coerced the suspect to confess, the confession (and, if one follows the “fruit of the poisonous tree” doctrine, other evidence found on the basis of this confession) will be declared inadmissible and excluded from the criminal proceedings against the suspect. The rationale behind this rule is the expectation that law enforcement officers will refrain from employing prohibited methods if they know that physical and testimonial evidence obtained by illegal methods will be excluded. They will then realize that using such methods will not contribute to convicting the suspect and are ultimately not of service. The effectiveness of this incentive-based approach has, however, been contested because the underlying psychological assumptions may not apply in all circumstances – for instance, if conviction without a trial is possible, as it is in many jurisdictions, the chances of excluding illegally obtained evidence might be slim in practice. Moreover, using the exclusion of evidence as a remedy for human rights violations raises normative questions: Is it acceptable to allow an offender to go free because a police officer has violated a rule of procedural law? What about the interests of the community and, in particular, of the victim? Should the “exclusionary rule” also be applied where there was fault, but the officer acted in good faith assuming, for instance, that a certain form of coercion is within the law? And what should the rule be if illegally obtained evidence – like a confession obtained under the threat of torture – leads to valid secondary evidence, like the dead body of a victim covered with the defendant’s DNA? All these questions are difficult to answer as long as the primary rationale of the “exclusionary rule” remains unclear: Is the exclusion of evidence meant to discipline police and prosecutors? Or is the exclusion of evidence a means to protect the integrity of court proceedings? Should exclusion ensure that the trial court does not consider inherently unreliable evidence? Or is the purpose to protect human rights as such?

In spite of these controversial issues, many legal systems have followed the lead of the United States’ legal system and adopted some variant of the exclusionary rule, hoping to thereby curb violations of legal rules that are intended to protect individual rights, including certain human rights of suspects and witnesses. Some East Asian jurisdictions have likewise adopted legislation under which the courts must reject evidence obtained through torture or other illicit means.
B. Part I of the Publication: The Country Reports
This first part of the publication shall cover a comparison of the respective exclusionary rules and their application in three Asian jurisdictions (PRC, ROC, Singapore), three European jurisdictions (Switzerland, Germany, England) and the U.S., with their different histories, social and political environments and procedural frameworks. The common law tradition of the adversarial system (England, Singapore, U.S.), continental “inquisitorial” systems (Germany, with its own traditions, and Switzerland influenced – among others – by French institutions) and “socialist” (PRC) or “mixed” systems (ROC) are represented in our sample. The study thus covers a broad selection of legal systems in which we can see exclusionary rules at work, and from which we can learn about the possibilities of alternative mechanisms for ensuring compliance with legal rules, such as the criminal and civil liability of police officers or disciplinary actions. 
The seven country reports cover the relevant legal framework. They show that each legal system provides for the exclusion of evidence obtained in breach of certain rules, but each system also follows its own distinct approach. The two continental European jurisdictions differ in legislative technique: Switzerland has adopted a blanket provision calling for the exclusion of some (but not all) illegally obtained evidence,
 whereas Germany’s procedural code contains few explicit rules and leaves the decision on exclusion to the courts, which decide on a case-by-case basis.
 England has adopted a non-comprehensive statute governing the exclusion of certain evidence.
 Because it is assumed that all European systems share a common attitude toward the protection of human rights in criminal proceedings, the impact of these legislative differences has not yet been analysed in depth.
 
The Criminal Procedure Code of the PRC (PRC-CPC,中华人民共和国刑事诉讼法) dates back to 1979. The original version of the Code emphasized strict law enforcement and a determined fight against crime. Confronted with frequent international and domestic criticism of illegally coerced confessions and torture in criminal proceedings,
 the Supreme People’s Court, the Supreme People’s Procuratorate and the Ministry of Public Security adopted the Rules Concerning Questions about Exclusion of Illegal Evidence in Handling Criminal Cases (2010 Exclusionary Rules).
 A thorough revision of the PRC-CPC culminated in an amended version of the Code, which was passed in 2012. The new version of the Code was intended to better protect the human rights of defendants. For example, Art. 50 PRC-CPC now grants the privilege against self-incrimination, and Art. 54 PRC-CPC provides for the exclusion of statements obtained by illegal means, particularly by torture. But the PRC-CPC does not acknowledge the “fruit of the poisonous tree” doctrine, so secondary evidence obtained through torture or other illegal means remains admissible at trial.
 It remains to be seen whether Chinese prosecutors and courts will interpret the exclusionary rule narrowly or broadly.
Taiwan’s Code of Criminal Procedure (TW-CCP, 刑事訴訟法)
 dates back to a statute of the Republic of China adopted in 1928 and has been revised many times.
 In 2003, a number of Western features were integrated into Taiwanese criminal procedure,
 and increased awareness of human rights has shaped the rules on gathering evidence. For example, section 156 para. 1 TW-CCP
 stipulates that only a “confession of an accused not extracted by violence, threat, inducement, fraud, exhausting interrogation, unlawful detention or other improper means and consistent with facts may be admitted as evidence.” The protection against involuntary self-incrimination is guaranteed through provisions on the admissibility of confessions.
 In 2009, Taiwan incorporated the ICCPR into domestic law,
 thus requiring all law enforcement authorities to adhere to international standards. Some new rules, such as the rules on exclusion of evidence,
 appear similar to those found in continental Europe.
 
In Singapore, there is no explicit constitutional prohibition of torture, nor is there a constitutional provision on the exclusion of illegally obtained evidence. However, s 258(3) of the Criminal Procedure Code, read together with Explanation 1 thereto, renders inadmissible any statement of the accused person obtained by the police by “inducement, threat or promise” or by oppression. Section 258(3) does not cover all cases of illegally obtained evidence, and it does not apply where the evidence takes a form other than a statement (i.e. “real” evidence). It has been a matter of contention whether the judicial power of exclusion extends beyond cases covered by s 258(3). The Singapore courts have, in recent years, reined in the scope of exclusionary discretion,
 thus reducing the emphasis on protecting individual liberties and stressing the state’s interest in convicting criminals.
C. Part II of the Publication:  Selected Issues
1. Identification of Crucial Issues

The goal of the project was to determine whether, and under what circumstances, the use of exclusionary rules is an effective means for protecting human rights in the criminal process. We started from the hypothesis that the exclusion of evidence obtained by illegal means can be an effective tool for ensuring that individual rights, and certain human rights are respected in criminal proceedings. Since the starting point for legal comparison is the law, 
 an analysis of existing legal rules in the selected jurisdictions based on the country reports is needed to test our hypothesis. 
In order to cover all relevant information, our study strived to look beyond the law and its application. If the goal of protecting human rights is to be met, states need to not only establish a legal framework, but create thresholds favourable to the protection of human rights beyond the law, and furthermore provide incentives for law enforcement authorities to actually abide by the relevant provisions. Cultural differences appear to make a crucial impact, for instance, some criminal justice systems place a strong emphasis on confessions, mirroring their societies’ general belief in the importance of admissions of guilt and apology. In such systems, the desire to extract a confession from the suspect may very well prevail over any concern that the confession could later be excluded from the proceedings.
 Moreover, the actual performance of criminal justice systems is affected by other features beyond legal rules, such as the degree of acceptance of abuse and dysfunction of state agencies, the approval of strong state authority or the emphasis on individualism and civil rights. We therefore took into account the relevant moral and social norms, as well as the social roles of police, prosecutors and courts in the seven jurisdictions.

One defining feature of our project is its strong emphasis on intercultural discourse, which is linked with a more general debate on the universality vs. the socio-cultural reach and definition of human rights. By studying the protection of human rights in the criminal process in selected European and Asian jurisdictions, we want to show the extent to which the necessity of effectively protecting the rights of suspects and witnesses has been recognized in both the East and the West, and how it is linked to the implementation of exclusionary rules. This has led to the identification of the following issues worth of an in depth-analysis:
2. Framework for Exclusionary Rules

What is/are 

· the origin of exclusionary rules?
a) Historical development of exclusionary rules –Legal implants or adoptions?

· the (exact) function of exclusionary rules?
b) Case law reacting to adoption and reform of exclusionary rules
· the prerequisites needed for exclusionary rules to function?
c) One size fits all or custom made? In what sorts of legal and political environments do exclusionary rules flourish?
· the formalities backing up exclusionary rules?
d) The more stringent the regulation, the better the results
· the goals of exclusionary rules are to fulfil the very complex and difficult task of securing a fair trial for an accused before the criminal justice system
e) The “disciplinary rationale” for exclusion: Can you scare off law enforcement officers from bending some rules - principle and practice? And why should the criminal go free if the police officer blunders?
3. Window Dressing or Safeguarding a Fair Trial? 

Is exclusion of evidence an appropriate means of addressing the breach of a suspect’s rights or is it merely window dressing?

f) Balancing out exclusionary rules

g) Alternatives for exclusionary rules

h) Narratives of exclusionary rules – reported back from practice 

4. Conclusion:

What does a “tool kit” for protecting individual rights in criminal justice systems need to contain? 

Our project went beyond a comparison of the laws on the books. We studied how exclusionary rules are applied in practice – having a focus on case law and conducting interviews in each jurisdiction and what ancillary measures (e.g. avenues of effective judicial review) may be in place to make them effective. We explored the potential of alternative and supplementary means of compelling law enforcement personnel to respect human rights. Such alternatives include criminal, disciplinary and civil liability of individual officers for violating human rights in the criminal process or disciplinary actions.
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